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Abstract
The evolution of the concept of
harborlines is discussed along with
their current legal status. Recent
efforts towards integrated harbor
management, particularly in Rhode
Island and Connecticut, are examined.

1. Introduction

One of the most challenging legal
problems in coastal zone management
today involves the conflict between
19th century development-oriented
case law and contemporary programs
and regulations which attempt to bal-
ance private development rights with
public rights in coastal resources. This
is particularly true in the Northeastern
United States, where a strong tradi-
tion of private ownership and concom-
itant development rights has existed
since the colonial era. Efforts to bail-
ance those rights with the public trust
concept inevitably lead to protracted
conflicts.

The biggest single problem has been
the use of harborlines, developed by
the W.S. Army Corps of Engineers
under the authority of the Rivers and
Harbors Act of 1899 (33 U.5.C. 404},
Originally intended as a device to pro-
tect navigation from unregutated wharf
and pier construction, these lines ulti-
mately came to define the outer limit
of a coastal property owner's riparian
rights. Filling out to the harborline
became a matter of right.

Further complicating the property
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issue 1s the existence of so-called
underwater lots, platted and sold
before the Army Corps became
involved in harbor regulation. Com-
munities promoted the sale of under-
water lots to encourage wharf con-
struction in underimproved harbors.
Their continued existence is perplex-
ing to coastal managers and the
source of additional conflicts.

The most recent effort to reconcile
all of these issues involved a coordi-
nated management and planning
approach. Both Connecticut and
Rhode Island are actively involved in
the harbor management process,
which may ultimately lead to a decen-
tralized decision-making framework
with the goal of reconciling old prop-
erty rights with the new and varied
demands placed on harbor use.

2. History & Law

The evolution of the law of harbor
management is best understood
through an analysis of the historical
development of port and harbor use.
For the purposes of this paper, three
distinct periods will be discussed:

(1) Colonial Era

(2) Industrial Age

{3) Present
Examples to illustrate these periods
will be drawn primarily from Rhode
Island history and law, but they are
generally representative of conditions
found elsewhere in the Northeastern
United States.

In the Colonial Era, one of the most
pressing concerns of the early colo-
nists was the development of adequate
port facilities to engage in trade with
Europe. Hindered by the lack of piers
and wharves, early policy promoted
wharf construction. Grants of land
were often made to developers who
would build a wharf that would serve
the common good. The ownership of
submerged lands remained with the
sovereign, but subject to certain public
rights. This type of ownership is best
described by the two Latin phrases
jus privatum and jus publicum.[1]
The sovereign could only convey his
jus privatum, or private ownership

interest, in submerged lands. The jus
publicum, or rights of the public for
navigation and fishing could not be
conveyed by the king and were held in
trust for all of the people. Only Parli-
ament, as the public's representative,
could convey the jus publicum. After
independence, the rights to transfer
both jus privatum and publicum
passed to the individual state legisla-
tures. In 1789, with the adoption of the
U.S. Constitution, the states surren-
dered some of their power over tide-
lands as the result of the commerce
clause and the recognition of federal
admiralty jurisdiction.

In Newport, Rhode Island, the sub-
ject of wharf construction is first men-
tioned in the records of a town meet-
ing held April 29, 1685. At that
meeting of the freemen of Newport it
was ordered that Benedict Arnold and
others “hath liberty granted them to
build a wharf into ye sea.”[2] In 1707,
the colonial general assembly passed a
statute regarding harbors and wharf
construction which continues to have
impact today:

that each town in the colony now

established, or that hereafter may be

established, may be, and have hereby
granted unto them full power and
authority to settle such covers,

creeks, rivers, waters, banks border-

ing upon the respective townships as

they shall think fit, for the promoting
their several towns and townships by
building houses and warehouses,
wharves, laying out lots, or any other
improvements, . . . for the promoting
of trade and navigation.[3]

Newport established a committee of
freemen in 1711 to “lay out said cover
into such and so many lots as they
shall think most proper.'[4] These lots
were ultimately platted in 1757 and still
exist today. Several of those lots were
and are underwater but lie shoreward
of the recognized harborlines of New-

*Denrus W. Nixon, A B. Xauier Unwersity (1972),
J D University of Cincinnati (1975), MM.A_ Univer
sity of Rhode Island (1976). Admutted to the Rhode
Istand Bar (1975). Coordinator of the Graduate
Marine Affairs Program at the University of Rhode
Istand since July 1975. Research interests inciude
coastal zone, fishenes and admiralty low




port Harbor. They played a pivotal
role in the Long Wharf development
case to be discussed later in this
paper.

Development of wharves and piers
in Newport continued as the impor-
tance of the port in colonial New Eng:
land grew. It was assumed that the
owner of any land bordering the har-
bor had the right to wharf out as long
as "he did no injury whatever to the
public.”[5] The difficuity, readily
apparent by the mid 19th century, was
in determining what exactly was “injur-
ious to the public.” Wharves were
becoming longer, closer together, and
the public part of the harbor was as a
result becoming increasingly
constricted.

The crisis of overcrowding at the
start of the second period, the Indus.
trial Age, created the need for some
type of public regulation of harbor
development. In 1873, the Rhode
Island General Assembly passed the
Harborline Act, which introduced the
concept to all Rhode Island waters
after several earlier attempts at draw-
ing lines in the port of Providence.[6]
In 1877, the General Assembly passed
the Harbor Commissioners Act, which
interdicted further erections or
encroachments in the tide waters of
the state except as authorized by the
Harbor Commissioners or the general
Assembly.[7]

Just two years after the passage of
the original Harborline Act, wharf
owners in Newport went to court in an
effort to clarify their rights. The Rhode
Island Supreme Court provided this
definition of a harborline:

It marks the boundary of a certain
part of the public waters which is
reserved for a harbor. The part so
reserved is to be protected from
encroachment. The rest is left to be
filled and occupied by the riparian
proprietors. Its establishment is equi:
valent 1o a legislative declaration that
navigation will not be straightened or
abstructed by any such filling out.[8]

With such a clear definition of the
riparian owner’s rights, development
continued at a significant pace. Har-
borlines were established throughout
Narragansett Bay, and development
out to them proceeded under what
was virtually a blanket permit system.
The only limitation placed on the loca-
tion of the harborlines was that navi-
gation would not be unduly adversely
affected. This statutory “right to fill”
caused a substantial alteration of
Rhode Island’s harbors. If develop-
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ment beyond the harborlines was
sought, the lines could be (and often
were) changed by the General
Assembly. This cormmon fav. right to
wharf out was expressed as recently
as 1960 by the Rhode Island Supreme
Court in Nugent v Vallone:

Indeed it appears to have been
long recognized in this state
that this right to wharf out is a
comman law right which, in the
absence of statute to the con-
trary, will not be denied, pro-
vided that the exercise thereof
does not interfere with naviga-
tion or the rights of other ripar-
ian proprietors.[9]

The federal government finally
became involved in the harborline
issue in 1899 in an effort to achieve
some uniformity among the states and
to preserve the paramount right of
navigation. Section Il of the Rivers and
Harbor Act of 1899 (33 U.S.C. 404)
authorizes the Secretary of the Army
to establish harborlines where essen-
tial to the preservation and protection
of harbars, beyond which no piers,
wharfs, bulkheads or other works shall
be extended or deposits made; except
under regulations prescribed by him.
With the establishment of federal har-
bor lines, the stage was set for a con-
flict between the federal and state
governments over their location. In
Phitadelphia Co. v Stimson, the
U.S. Supreme Court was called upon
to resolve a dispute between the state
of Pennsylvania and the Secretary of
War over the location of harborlines
drawn around an island in the Ohio
River near Pittsburgh. The court held
that when Pennsylvania established
harborlines, its action, however effec-
tive as between the state and riparian
owners, was necessarily subject to the
paramount power of Congress. The
action by the Secretary of War was
not a 5th Amendment “taking” since
title to submerged soil is always sub-
ject to the federal navigation servitude.
The Secretary was allowed tc estab-
lish harborlines and later change them
in order to more fully protect the riv-
ers from obstruction.[10]

In the case of Port of Seattle v
Oregon & W.R. Co., the U.S.
Supreme Court considered whether
the federal harborline could confer
property rights under state law. In that
case, the railroad argued that along
with title to filled land, they acquired
riparian rights to construct piers to the
125" “pierhead” or harborline. This



was contrary to Article 15 of the State
of Washington’s Constitution which
clearly expresses a policy not to grant
riparian rights in navigable waters. The
court held that whether conveyance of
“fast” or filled lands includes riparian
rights is a matter of local law — which
in the case of Washington meant that
no rights could be granted beyond the
high water mark.[11]

Until the Army Corps of Engineers
changed its policy in 1970, riparian
owners could construct open pile
structures, or undertake solid fill con-
struction shoreward of established
harborlines without obtaining a federal
permit. States generally required per-
mits, but normally followed the com-
mon law rule that wharfing out was a
riparian right which should be allowed
unless there was a negative navigation
impact. By definition, anything within
the harborline did not have a negative
impact on public navigation rights.
Thus the Industrial Age period can be
distinguished from the earlier Colonial
Era on several grounds:

(1) Unlike the undeveloped harbors
of the Colonial Era, harbors in
the Industrial Age had become
progressively more congested,
and

(2) an artificial limit, the harborline,
was created by both state and

federal governmenis to limit the

common law riparian right to

wharf out.
However, the two periods were quite
similar in one respect: the only public
right that was recognized was the nav-
igation servitude.

The year 1970 was a watershed year
for the environment in the United
States. A substantial part of our
nation's federal statutory environmen-
tal law was added:in the 1970-1972
period. Directly related to this paper
was a major change in policy by the
Army Corps of Engineers announced
on May 26, 1970 as amendments to
the rules applying 33 U.S.C. 403. The
Corps recognized that under previous
policies, riparian owners could con-
struct open pile structures or solid fill
construction shoreward of established
harborlines without obtaining a permit
under 33 UL.5.C. 403. They found that
this created the risk that construction
could be undertaken without approp-
riate consideration having been given
to the impact which such work may
have on the environment and without
a judgment having been made whether
the work was, on balance, in the pub-
lic interest. In order to protect the
public interest in the future, all existing
and future harborlines were declared
to be guidelines for defining, with

respect to the impact on navigation
done, the offshore limits of piers or
wharves.[12] The concept of what is
involved in the “public interest review”
was further clarified with additional
rules in 1982. In particular, any deci-
sion on a federal permit must be can-
sistent with the coastal zone manage-
ment program of the state in question
if it has an approved program.[13]

That decision of the Corp in 1970,
coupled with the Coastal Zone Man-
agement Act of 1972,[14] brings us to
the modern era of regulating harbor
development. The modern era is char-
acterized by active harbor manage-
ment efforts, considering a broad
range of impacts presented by any
harbor development. States with
approved coastal management pro-
grams have the ability to plan ahead
and mitigate the inevitable multiple use
conflicts.

Qccasionally, however, the combi-
nation of old law and new uses pre-
sents a perplexing problem for coastal
managers. On April 21, 1982, the Long
Wharf Development Company pro-
posed the construction of a five story
time-sharing hotel in Newport, Rhode
Island. The unique aspect of the pro-
posal was that the developers pro-
posed to extend the hotel about 68
feet over Newport Harbor on pilings
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sunk into four submerged lots, platted
and taxed since the 18th century, and
now owned by the Long Whar{ Com-
pany.[15] The proposal was heard by
the Rhode Island Coastal Resources
Management Council, which has juris-
diction over all shore-front
construction.

There were several interesting
aspects to this case. Actual ownership
of the underwater lots was not explic-
itly challenged, but the right to
develop them, especially for a non-
water dependent use, was hotly con-
tested by local residents and ultimately
the City Council. The city claimed that
the right to wharf out from the dry
land property and to build on the
submerged lots was subject to the
public trust doctrine, a derivation of
the jus publicum discussed earlier.
The city argued that the public’s right
to use Newport Harbor for recrea-
tional boating and fishing would be
adversely affected by the hotel.

Despite all of the discussion about
the decreased importance of harbor-
lines in contemporary coastal man-
agement, the developer repeatedly
emphasized that the hotel would not
extend beyond the Newport harbor-
line. There was a strong attempt to
utilize the case law from the 19th cen-
tury Industrial Age to support the right
to develop lots platted in the 18th cen-
tury Colonial Era.

Ultimately, the proposal was with:-

Howard I. Lipsey, Esq.
Richard A. Skolnik, Esq.
Richard A. Boren, Esq.

Deborah Miller Tate, Esq.
Peter S. Haydon, Esq.
Malcolm A. Najarian, Esq.

LIPSEY & SKOLNIK, ESQUIRES; LTD.

ATTORNEYS AT LAW
[GENERAL & SPECIALIZED PRACTICE]
ANNOUNCE
THE ASSOCIATION WITH THE FIRM OF

PETER S. HAYDON, ESQ.
AND

MALCOLM A. NAJARIAN, ESQ.

drawn after a strong objection by the
Newport City Council and a com-
promise allowed the developer to
move the hotel landward. However,
the case did raise the fascinating ques.
tion of the role of the pubiic trust and
evolving shoreline uses. The Massa-
chusetts Supreme Court stated the
question very well in the celebrated
Boston Waterfront Development case:

At that time, it was prabably incon-
cewable to men who sat on the legis-
lature or on the bench that the har-
bor would ever cease to be used for
commercial shipping, or that a wharf
might be more profitable as a founda-
tion for private condominiums and
pleasure boats than as a facility serv-
tng public needs of commerce and
trade. They did not speculate on what
should become of the land granted to
private proprietors to further devel:
opment of maritime commerce if that
very commerce should cease,
because they did not envision it.[16]

Older urban ports are facing the same
problems on a daily basis as new uses
are sought for aging terminal facilities,
displaced by new trade patterns and
the shift to container transport. Is the
“commerce” represented by a hotel
enough of a public benefit to justify the
loss of public recreational resources?
For commercial harbors that are now
largely used by recreational boaters,
how can the competing uses be
balanced?
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3. Harbor Management

The most recent attempt to answer
the questions just raised involves
active management of a harbor area.
Called “Special Area Management” in
Rhode Island, and simply *Harbor
Management" in Connecticut, the
effort is to go much further than
simply responding to permit applica-
tions on a case-by-case basis.

In Rhode Island, the first harbor to
receive special attention was the port
of Providence. A multi-year study,
coordinated by the Rhode Island
Coastal Resources management Pro-
gram, has developed a plan which
attempts to alleviate the problems
presented in a classic older urban
port. Five major goals are cited. First,
as redevelopment of the port pro-
ceeds, an effort will be made to main-
tain a balance among port, recreation,
commercial and residential uses.
Second, an effort will be made to
improve the water quality of the port
area so that recreational use of the
waters is once again possible. Third,
port development will be encouraged
to more fully utilize the dedicated
industrial waterfront area and alleviate
the shoreline debris problem created
by outdated and abandoned facilities.
Fourth, recreation and public access
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to the harbor area can and should be
increased since the port is adjacent to
Rhode Island’s most densely popu-
lated urban area. Finally, the Council
appointed a permanent subcommitte
on Urban ports and Harbor to assure
that public and private decisions and
actions affecting Providence Harbor
meet the policies of the special area
plan.[17]

To its credit, the plan is the first
coordinated approach to a complex
management problem. Whether it can
have a positive impact on the Balka-
nixed world of Rhode Island coastai
politics remains to be seen.

A similar approach was recently
undertaken for Newport Harbor.
Development in and around Newport
Harbor has proceeded at a dizzying
pace for nearly the last decade. Much
of the Harbor’s visual appeal has been
lost in the rush to ring its crush of vis-
iting recreational boats recently led to
the passage of a stringent new set of
rules and regulations for vessels in the
harbor.[18] Divided into some twenty-
two sections, it controls everything
from mooring tackle specifications to
seaplane landing areas. The stated
purpose of the regulations is to stand-
ardize mooring practices so as to util-
ize the limited area in Newport Harbor
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to the maximum while implementing
uniform safety practices. It is interest-
ing to note that the four publicly
owned city piers, developed for com-
mercial vessels of a bygone area, are
reserved [or recreational purposes.
Any use by watercraft others than
dinghies is prohibited.

Connecticut has taken an even
more dramatic step with the passage
of Public Act No. 84-247, “An Act
Concerning Harbor.Management”, in
May, 1984. The new law will come into
effect in October, 1984, The law per-
mits, and in fact encourages, munici-
palities to establish “harbor manage-
ment commissions” with jurisdiction
over the navigable waters within the
territorial limits of the municipality. As
in the Rhode Island example, the
commission is charged with the devel-
opment of a plan “for the most desira-
ble use of the harbor for recreational,
commercial, industrial, and other pur-
poses.” The approval process, how-
ever, is more complex. The plan must
be approved by both the Commis-
sioners of Environmental Protection
and Transportation and then may be
adopted by ordinance by the legisla-
tive body of the municipality establish-
ing the commission. A copy of the
plan must also be forwarded to the
Army Corps of Engineers for review,
comments, and recommendations.

The statute requires that the plan
include provisions for the orderly, safe
and efficient allocation of the harbor

for boating by establishing:

{1) the location and distribution of
seasonal moorings and
anchorages,

{2) unobstructed access to and
around federal navigation chan-
nels, and

(3) space for moorings and anchor-
ages for transient vessels.

In preparing the plan, the commission
is supposed to consider the following
factors:

{1) recreational and commercial
boating;

(2) recreational and commercial
fisheries and shellfisheries;

(3) fish and shellfish resources,
including leased shellfish
beds;

(4) conservation of natural
resources; for boating by
establishing: -

{5) areas subject to high velocity
waters;

(6) exposed areas subject to
flooding;

(7) water dependent commercial
and industrial uses;

(8) water quality and public
health;

{9} recreational uses other than
boating or fisheries;

(10) water dependent educational
uses;

(11) public access; and

(12) tidal wetlands and intertidal
flats,

Nothing in the statute indicates
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whether one factor is to be given more
weight than another[Since there are
some obvious internal conflicts among
the factors (e.g. a water-dependent
industrial use discharging into a leased
shellfish bed) it is apparent that each
municipality will have to set its own
priorities./A commission in New
Haven, for example, is more likely to
favor industrial uses than one in
Noank. That flexibility may be one of
the statute's strengths.

In addition to its own powers, the
commission also has review authority
over other bodies acting on any pro-
posal affecting the real property on, in
or contiguous to the harbor. A two-
thirds vote of all the members of the
local agency having authority to act on
the proposal shall be required to
approve a proposal which has not
received a favorable recommendation
from the harbor commission.

The commission also has the power
to strictly control moorings and
charge a maximum annual fee of one
hundred dollars which is to be used
for the maintenance of the harbor and
expenses related to the function of the
commission and the harbor master. In
that respect it is quite similar to the
Newport Harbor rules outlined above.

Perhaps the most significant part of
the statute, at least in the context of
this paper, is that upon adoption of
the plan the commission may request
a general permit from the Army Corps
of Engineers and delegation to
enforcement authority. The Corps  +
supports the new law, and for obvious
good reason; when the administrative
rule changed in 1970, they became
involved in local development prob-
lems within navigable waters. Their
involvement was predicated on the
fact that local and state governments
had not been doing an adequate job of
managing their coastal resources.
However, if management can be
handled responsibly by a local com-
mission operating under a Corps-
approved plan, the need for federal
supervision is obviated.

Will the Connecticut approach
work? [t's very difficuit to tell, The
Commissioner of Environmental Pro-
tection has until April, 1985, to
develop a “model harbor management
plan.” The model will have to be a
good one to carwince several com-
munities: both Milford and Norwalk
have been trying for several years to
develop harbor management plans.
The Milford plan, according to local
task force member Alan Berrien, “will

be completed soon — probably within
the next 50 years."[19] Whenever the
task force met in public, “the issues
exploded.” The new state law may
provide some impetus to begin discus-
sions again, but the issues involved
have not gotten any simpler.

4, Conclusions

Harbor law has directly followed the
history of harbor usage in this coun-
try. Colonial statutes were promo-
tional in nature, and encouraged pri-
vate investment for the public good of
providing wharf facilities. As harbors
became more crowded in the Indus-
trial Age, the concept of harborlines
was developed to protect the public
navigational servitude. Finally, the
concept of the “public interest review”
was developed by the Army Corps of
Engineers in recognition of a greater
awareness of coastal resources evi-
dent in the passage of the Coastal
Zone Management Act of 1972, Har-
bor management goes beyond the
simple regulation of harbor activities
and actively promotes the uses the
local community, with state and fed-
eral approval, see as appropriate for
waters under their jurisdiction. The
management system has grown more
complex, but so have the uses our
harbors must accommodate.
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